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the proposed TENNESSEE CRIMINAL
CODE—GENERAL INTERPRETIVE

PROVISIONS AND CULPABILITY

But even with us in England, where our Crown law is with
justice supposed to be more nearly advanced to perfection;
where crimes are more accurately defined, and penalties less
uncertain and arbitrary; where all our accusations are public,
and our trials in the face of the world . . . even here we shall
occasionally find room to remark some particulars that seem to
u-ant revision and amendment. These have chiefly arisen from

. not repealing such of the old penal laws as are either obso
lete or absurd; and from too little care and attention in framing
and passing new ones.'

I. Introduction

The current Tennessee criminal code is largely a codification
of common law offenses. Consequently, many of the ambiguities
and difficulties inherent in the common law definitions have been
perpetuated under existent law. Moreover, new criminal stat
utes enacted from time to time bear little logical relationship to
one another or to older penal laws, and serious inconsistencies
often result.^ Recognizing these and other inadequacies, the Ten
nessee General Assembly appointed a commission in 1963 to con
duct a study of state criminal practice and procedure and to
report recommended changes. As a result of this study, in 1972
Ihe Law Revision Commission published a tentative draft of its

I 4 W, Blacxstone, Commentaries on the Laws op England 3 (1T65) (1962 reprint).
•J. "The glaring defect in the criminal law of rao3t states is the disorganization of
statutes. The typical picture is one of an amorphous mass of statutes unrelated to each

jiVf or to any unifying ideas." J. Haix, Studies in JuRisPSUDEiCs aud Criminal Theory
ditv?).

"No pan of the Tennessee criminal law has produced more confusion, more appellate
•jiiMiion. and more reversals on technicalities unrelated to the actor's guilt or innocence

the multitude of offenses proscribing criminal acquisition of another's propwrty."
CtnoNAi, Code § 1902. Comment at 251 (Tent. Draft. 1972). There are more than sixty
•u'.iiies proscribing the destruction or damage to property in the current criminal code.
'•i rh !6. Comment at 221.

'n addition to the plethoria of repetitious offenses, certain laws in the current criminal
<'*ir arp of questionable constitutional validity, e.g.. Tsnn. Code. A.vn. 39-5201 (Supp.

trp«^uiring disclosure of the author of all publications}: see 40 TsifN. L. Rbv. -301
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Proposed Tenr4essee Criminal Code that wouId recodify most ^
stantive criminal laws. Based to a large extent on the Ma
Penal Code and derivative state statutes, the Proposed Code
designed to operate as a logical, comprehensive system of c
nal justice. In furtherance of this goal, the Proposed Code
tains three recommended changes or additions to current lawtlS
are to be uniformly applied throughout the new criminal statnj^
to promote a more consistent and coherent body of law.

First, incorporated within the Proposed Code are stated
retical objectives that provide assistance in the overall interj:
tion of its specific provisions. The second major change i
abolition of uncodified common law crimes. While this

sion may be somewhat mitigated by the complementary abro^V
tion of the traditional rule that criminal laws are to be stric^
construed, it leaves the Proposed Code as the primary sourc?;^^^
proscribed conduct. Finally, the Proposed Code enumerates
carefully defines the mental states necessary for adeterminations
of culpability.

This comment will compare these three provisions with f]^
existing law and analyze their practical effect on other Code-^^^
tions. In addition, suggestions are advanced to clarify those
sions deemed inadequate or ambiguous.

n. General Provisions

A. Objectives of the Proposed Code

The general objectives section of the Proposed Tennes^
Criminal Code outlines the basic goals and legislative premisli^
of specific criminal -provisions.^ Although largely self

3. The general objectives of the Proposed Code are: "."2
(1) to proscribe and prevent conduct that unjustifiably and inexcusably causes'̂
or threatens harm to individual, property, or public interests for which proteo^^
tion through the criminal law is appropriate;
(2) to give fair warning of what conduct is prohibited, and to guide and limit
the exercise of official discretion in law enforcement, by adequately defining the
act and culoable mental state that constitute an offense: '

Si
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explanatory, and perhaps of moral interest only, the objectives of
the Code are significant as they express the state's position on two
important aspects ofcriminal law theory.^

The first concerns the basic question of what constitutes a
-crime." Currently, there appears to be no clear delineation of
what is and is not a "crime" in Tennessee. Criminal acts have
been defined variously as "all violations of law,"^ "the doing of
certain acts,"" or those actions that result in punishment, either
bv fines, imprisonment or infliction of the death penalty.^
"Breaches of the peace,"® provisions that allow for forfeiture,'
remedial statutes that allow recovery by the wronged individual
instead of the state/" and statutes that restrict a citizen in the
conduct oftrade or profession" have also been classified as crimi
nal. This variance in definitions is plausibly due to the fact that
all "criminal" laws in this state are not presently found in one
title but are interspersed throughout the entire code. Addition
ally. the lack ofdefinitional consistency of terms and phraseology
among those statutes that purport to be criminal may have cre
ated further ambiguity.

Although the Proposed Code does not advance a theoretical
definition of crime, a primary objective is to identify readily those
Statutes that are criminal, and, accordingly, only those laws im
posing explicit penal sanctions'̂ are denominated as such. Once

(6i to prevent arbitrary or oppressive treatment of persons accused or con
victed rif otfenses.

Criminal Code § 102 (Tent. Draft. 1972). See Kirkwood v. Elllington. "298 F. Supp. 461
•U D. T'Snn. 1969); Roberts v. Clement, 252 F. Supp. 835 (E.D. Tenn. 1966). See also
Model Psnal Code § 102, Comment at 4 (Tent. Draft No. 2. 1954).

4. •"For me the dominant tone of the [Model Penal] Code is one of principled
priijimatism. . . ,[I|ts provisions reflect an awareness that the discernment of right prin
ciples i.*; only the beginningof rational law-makingand that the besetting sin of rationality
i> ihe temptation to press a principle to the outer limits of its logic. The Code avoids that

" Packer. The \fodel Penal Code and Beyond, 63 Coll"M. L. Rev. 594 (1963). See also
Kuh. .4 Prosecutor Considers the Model Penal Code, 63 CoLfM. L. Rev. 608 (1963).

-i. TofN. Code. Ann. § 39-103 (1955).
6. Burton v. School Comm'rs, -IS Tenn. 583 (1838).
T. Tenn. Code .\nn. § 39-103 (1955).

•H. Thompson v. Reichman. 135 Tenn. 653, 188S.W. 225 11916K
9. Wells V. McCanless. 184 Tenn. 293, 198 S.W.2d 641 (1&47).
10. Kitts V. Kilts. 136 Tenn. 314. 189 S.W. 375 (1916). See Tenn. Code Ann. § 39-
119.^51, which provides, inter alia, that half of the fine incurred by a person violating

•hf Sunday laws shall go to the person "who will sue for the same" and the other half for
'hf "use of the county,"

U. E.step V. State. IS3 Tenn. 325, 192 S.W.2d 706 (1946).
12. The Code proscribes seven categories of punishments and if the sanction does

M
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identified, definitions of the acts and culpable mental
volved in each offense are consistently applied togive "tairtt
ing" ofproscribed activity.Thus, while not all criminal
be found within the Proposed Code, the general object
vide a uniform framework for identifying and interpreting^
criminal statutes.

The second important aspect of the Code's object
cems the purpose of punishment. The four generally
reasons for applying penal sanctions to certain conduct
terrence, rehabilitation, retribution and incapacitation.
has never been anyexpressed legislative policy in this
ably due to a lack of consensus, as to which of these
should prevail. The Proposed Code, however, does offer
guidance, and, although the comments to the objectives
deny any priority among the theories of punishment, rehabiliti^^P
tion would appear at least a primary goal." Rehabilitatio^^^^te
mentioned in the Code itself and reflects the attitude of
Code's progressive method of sentencing. While not creatfe'̂ l
substantive change in'the law, courts will thus be aided
determination of the proper punishment for an Individ^
le^t from a policy standpoint, since the
is in concert with the commission's primaiy intenti'̂ ^^s

Of more practical significance to the Code's theory oSf^l
ment is the objective of uniformity of penalties. Under elm.
Tennessee law, most offenses have adistinct penalty attac^^to®®
the definition of each offense. In many cases the penaltiesl^^ftS
scribed are vastly different for conduct that is similar mkirid^tf^^
seriousness. The Proposed Code seeks to eliminate the
disparity of punishment this system permits by suhati
OVRmII crrflHincr nf nffonoac- Tf -_x _ f i»

\ f-

not fall within oneof the categories, it is not penal in nature.
13. Criminal Code § 102(2) (Tent. Draft, 1972). '
M. Id. § 102(3), Comment at 2. This position isalso adopted by thedrafts

Model Penal Code: Model Penal Code § 102, Comment at 4 (Tent. Draft No.
See Cohen. Moral Aspects of the Criminal Law, 49 Yale L.J. 987
Criminology: The Treatment-Punishment Controversy, 4Wm. &.\Iary L. Rbv.
Radzinowicz &Turner, .4 Study of Punishment. Introductory Essay, 21 Can.
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oneof the seven categories, resulting in a far more equitable and
raiional sentencing structure. Although the Code does provide for
some judicial latitude within each category," the sanctions for
similar offenses appear to be more proportionate.

Effect of Codification of Criminal Laws—Common Law
Crimes

The Proposed Code contains most offenses found in the cur
rent criminal code in addition to many judiciallv recognized com-
mnn law crimes. Any remaining uncodified common law crimes
are abolished by section 103 which provides that "[cjonduct
d(")es not constitute an offense unless it is defined as an offense
by statute . . Thus, old and obscure crimes not specifically
proscribed bystatute are no longer culpable. This concept is not
novel since approximately half of the states have by statute ex
pressly or impliedly abolished uncodified common law crimes."
Similarly, such crimes are not recognized in federal courts." How
ever, section 103 abrogates these crimes by implication only as
there is no express statement that common law crimes are abol
ished. Although the intention of the drafters to eliminate all com
mon law offenses seems clear beyond doubt,^ Tennessee courts
have occasionally construed equally unambiguous language as

te!i)nv 111' ihe third decree is a maximum of 6 years. Id. | 831. A class A misdemeanor
.jII.iws imprisonment for less than one year; class B. 3 months; and class C. not to exceed

I'- Id. § 103. There can be little doubt that this is the desired objective as the
comments to section 58 provide. The comments are made part of the code as evidence

of law. Amore^ strongly worded statute may therefore be necessary- in view of Pickens v.

implicajion}. See Baker v. Dew. 133 Tenn. 126. 179 S.W. 645 (19151; State v. Cooper, 1200

Ifi. Note. Common Law Crimes in the United States. 47 Colcm. L. Rzv. 1332 (1947).
See tlso W. LaFave & A. Scorr, Criminal Law 61 n.20 (1972) [hereinafter cited as
LaFav'e!; Model Penal Code § 105. Comment at 106 (Tent. Draft No. 4 1955)

mav exist in

-<'• Criminal Code § 103 iTent. Draft

•» I
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y ^ lewdness and lasciviousness, solicitation,^ and "disturbing
' '"a^emblage of persons"" have not. Other obscure common law
'"mes niay exist and be punishable under the sole authority of

ancient English case.
It is fair to conclude that under the common law, proscrip-

looi? ai"® often unknown or uncertain, and thus there is no fair
'̂arn'ng of what conduct is prohibited.^ Lack of this warning has

constitutional significance with respect to statutes^ and the same
nciple should apply to common law crimes. '̂ On the other

^nd there exists a school of thought that contends that the
rttenlion of common law offenses "plugs loopholes" left by the
legislature." Though Tennessee may adhere to this position,"
recent commentators have ably and aptly criticized the "loop
hole" rationale as trivial when compared to the more praise
worthy objective of certainty."

The Proposed Code section that abrogates common law
crimes is based in part on a similar pro\-ision ofthe Model Penal
Ctxie." The Tennessee version, however, takes no position on the
continued power to punish for contempt of court, a power ex
pressly preserved in the Model Penal Code. While it may be

SWJd 99 (1939): seeTENN. Code Ann. § 39-2531 (Supp. 1972), which defines theoffense
•* a•'rommon law" crime. See also Gaines v. Sute. 75 Tenn. 321 (1881) where avitupera-
t,\» fpiihet uttered "In the public street ofEast Knoxs-iJle" was held not tobe a common
'a* nuisance.

CRi.«rNAL Code § 103. Comment at 4 (Tent. Draft, 1972). See Gen-ln v. State,
JUTenn 6.5.3. :371 S.W.2d 449 (1963).

.'H State V, Watkins. 123 Tenn. 502, 130 S.W. 839 (1910): see Ford v. Suie. 210
Tftin S.WJd 102 (1962). cert, denied. 377 L'.S. 994 (1964).

.•y. LaFave at 61. See also McBoyle v. United States. 283 L'.S. 25 (1931), People v.
Brnienrd. 265 N.Y, 100, 191 N.E. 850 (1934).

Additional problems in a jurisdictionretainingcommon lawcrimesare: (1) the extent
•4 piimshment: 12) the effect of criminal statute relating to the same subject matter; (3)
d«frmining the conduct proscribed by the common law; and (4) the applicability of
f'lnj:li>h criminal statutes. LaFavb at 63-68.

. U). Musser v. Utah, 333 U.S. 95 (1948).

•M. Model Penal Code § 1.05, Comment at 107 (Tent. Draft No. 4. 1955),
Commonwealth v. Taylor, 5 Penn. 227 (I8l2i: LaFave at 67.

tl. Bell V. State, 31 Tenn. 28 (1851).

M. J. Hall, General Principals or Criminal Law. 52-54 (1960).
Model Pe.nal Code § 1.05(3) (Tent. Draft No. 4. 1955) provides in part: "This

•rvin>n docs not affect the power of a court to punish for contempt. . . ."
Conn. Gen. Stat. Ann. § 53a-4 (1972):
The provisions of this chapter shall not be coruirued as precluding any court
from recognizing other principles of criminal liability or other defenses not in-
nmsistent with such provisions.

I:-:••
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assumed that this power is inherent in a court and neec^^^^^
express affirmation, it is recommended that a saving clause
lar to the Model Penal Code provision be inserted in the
Code to preserve the power unquestionablv. .

C. Construction of Penal Statutes

At common law almost all crimes were capital
to this potential severity of punishment, criminal laws
strued strictly, and, unless the purported act fell exactly
the letter (as opposed to the spirit) of the law, the defendanf^^Kl
acquitted." Although the death penalty was later
most crimes to fine or imprisonment, the rule of strict cong^^^K
tion was maintained partially on the theory that it would prx^^^Rl
clearer interpretation and, thus, give "fair warning" ofa
proscriptions." Generally, however, the rule was retained
because of traditional usage.

Federal case law initiated the trend away from the
of strict construction. In 1820 the Supreme Court held that>tS^S>
though penal laws are to be construed strictly, they are
construed so strictly as to defeat the obvious in ten tinn
legislature.State statutes, enacted as early as 1838,"
the common law rule ofstrict construction, and,
twenty-one jurisdictions have opted for a liberal
their criminal laws."

Tennessee case law merely reiterates the rule of strict^^^#
struction," or, alternatively, states the rule in terms of acons'^^^p
tion in favor of the accused.The reasons advanced for
the rule in Tennessee, aside from blind adherence to preoe^^^^SI

O-v..-.;'

•36. This practice was instituted during the seventeenth cgntiifv »ia
humanitarian movement inEngland a/ter most of the common law crimes were
Hall. Strict or Liberal Construction of Penal Statutes. 48 Harv. I, Rsv liA

holster under defendant"s overall. Burks v. State. 162 Tenn. 406, 36 S.W.2d 892
37. McBoyle v. United States. 2S3 U.S. 25 (1931).
38. United States V. Wiltberger. 5 U.S. 76, 95 (1820)
39. Hall at 753. " :
40. LaFave at 72. •

41. Crowe v. State. 192 Tenn. .362. 241 S.W.2d 429 (1951); Burks v. State. 1621^^^^
406. .36 S.W.2d 892 (1931); Payne v. State. 158 Tenn. 209. 12 S.W.2d 528 (1928)"

42. ChadN^-ick v. State. 201 Tenn. 57. 296 S.W.2d 857 (19.56): Kirasey v.
Tenn. 421. 241 S.W.2d 514 (1951).
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hflve been the traditional theor>- based on severity of punish-
fT.eni'̂ and. more recently, on providing exact notice of the pro
hibited act." Under the latter theory it is felt that only the spe
cific activity proscribed by the legislature should be culpable.
Occasionally, however, a court will engage in judicial gymnastics
10 maintain a conviction under an admittedly inapplicable stat
ute. while purportedly maintaining its strict construction ap-
ppiach." Moreover, some recent cases tend to give criminal stat
utes a broad interpretation based on the intent of the legislature
of "the saving grace of common sense.

The Proposed Tennessee Code specifically abrogates Tennes
see's existing rule of strict construction and provides instead that
criminal laws are to be interpreted liberally, "according to the
fair import of their terms, to promote justice and effect the objec
tives of the Code."*' This approach appears to be more rational
and pragmatically realizes that prohibited conduct may not be
susceptible to exact wording covering all desired situations.*® Lib
eral construction may, however, foster legislative ineptness in
drafting future penal laws and could result in greater reliance on
the judicial branch to fit specific conduct within the scope of the
enactment. The liberal construction of statutes, however, may
replace at least to some extent the function once served by the
creation of new common law crimes since some judicial latitude
is clearly preserved.

While the adoption of liberal construction may effectively
change future interpretation of criminal laws in Tennessee, prac
tice in other states has shown that this result does not necessarily
follow." Courts in other states have occasionally returned to the
strict construction approach because of the "attitude of mind" of
the judiciary,^ ignorance of a liberalizing statute,'' or merely as

4:1. Galbraith v. McFarland, 43 Tenn. 216 (1866).
44. Burks V. State. 162 Tenn. 406. 36 S.W.2ci 892 (1931).
4.T. State V. Cooley, 141 Tenn. 33, 206 S.W,182 (1918) represents an excellent

ftample.

4fi. Lavvom v. State. 215 Tenn. 659. 389 S.W,2d 252 (1965); see Bell v. United
Males. ;U9U.S. 81 (19.5.5): see also Southern Ry. v, Sutton, 179 F. 471 (6th Cir. 1910).

47. Criminal Code § 105(a) (Tent. Draft. 1972).
4«. Hail at 760.

49. Id. at 756 lists at least ten states where this has been the case.
), LaFave at 73.

51. Continental Supply Co. v. Abell, 95 Mont. 148, 24 P.2d 133 (1933).
t. t
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a result of tradition." These examples suggest that Tenn
with its strong respect for the common law, may,

poseu *_uue. lennes&ee iias aunereu lo cne strict construMfc^^^
approach in order to give fair warning or notice of the
duct proscribed." The Proposed Code similarly advah'̂ ^^^^^
objective that its provisions are drafted in order to give falrii^^B '̂
ing of prohibited activity,thus adopting the reason for'the^M^^^f^
strict construction rule, but changing the rule itself. Althoiig^j^^ '̂
new liberal construction rule is phrased as a specific comjnsnA '̂'
that may reflect a change in policy, the Code's objective qf'^
warning is a guide to overall interpretation and should ^
take precedence in a potential conflict. Thus, the "fair waiSziff'̂ ^
concept may in fact operate as alimitation on the appUcatj^^
the liberal construction provision. Moreover, at some point
warning" merges with fourteenth amendment due process
erations, which would act as a further limitation on the
construction of a criminal law.

The imposition of criminal sanctions is extremely
therefore every reasonable doubt in applicability should-
solved in favor of the accused. The liberal constructioivpros
should be viewed only to allow a court the freedom"
statute in a logical fashion and avoid an irrational or
interpretation to which a law may be susceptible. ^

HI. Culpability

I

Most modern penal statutes are based on the commott ia |̂<^f;';
concept that, for conduct to be criminal, there must be a
or culpable state of mind {mens rea) that concurs with,
vates a nroscribed act (actus reus)This concent is alsnvates a proscribed act (actus reus)." This concept is alsoinheV^^I^^

52. J. Hall, Generax. Principals of Criminal Law 48 (1960) [hereinafter

5-1. Burks V. State. 162 Tenn. 406, 36 S.W.2d 339 (1931).

54. Criminal Code § 102(3) (Tent. Draft, 1972).
•V). Indeed, to make a complete crime, cognizable by human laws,"
there must be both a will and an act. For though, in foro conscientiae, a fixed
deiiign or will to do an unlawful act is almost as heinous as the commission
it. yet as no temporal tribunal can search the heart, or fathom the intentions
the mind, otherwise than as they are demonstrated by outward actions, it there
fore cannot punish for what it cannot know. For which reason in aJl temporal
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^ PaHp as definitions of specific criminal provi-
^Template an act and astated culpable mental state_Due

*"'"••""'1 rk of legislative guidance and the varied and confusedinurpretations that these two elements have received m,,,ri,cuil nt P ^gSnes the terms specifically in

.h. 0;. 5.™3rvdi\er,e that the "act includes both
jjuihonties a? ^g^^ltant consequences of the action. 'TheCircumstances the Code, is limited only to

;^!^provision simply provides that actions which are not

."Jj—S.'.'S".S"lies',iT™ i.
,J£;r."™....o.T.u-
HUclts.nne merely J aVeirunrefined, since the ancient Anglo-Saxon era. The
ir.wn-nt part of the common , e--n,= tohave been formulated first by church

formal and co.pla. mens rea co^ept „ right. This Roman
,„ch as invasion, through the church and universi-

r.r^uenv-s reached ,_,ngland, :„fl,,pnrpH bv these canonist ideas, wrote De
•:n Bracton. an English junst wo crimes Bracton's •'blameworthyness"
,.,,.(,1... .round 1250. as an early <^1'̂ ;®""°" is of THE Ceown,
r,...™ mens re.: an essential part o. or "evil
p^bii^hed in 1736. began the first "crimes" as the actus reas. Blackstone's
.ntrni", which became as P arlvsnced classification of common law
Commentaries represents the final and tfios ^ ^ ^ developed a

by their definitions and mental state. Ahough ^ ^
m>.rf sophisticated attitude, it is interesting , 5 Cqde A>-n.
.... of moral guilt as opposed to the '̂ ea of -tent or ^^, ..,^1 isupp. 1969f(e.uates malice
r-.jl •irticerl; Fox V. State. 441 5i.w._a 431. v Haii at 186- Mcllwain. The
••,th a"wicked, depraved and malignant spmt ). ee • -Wo" 233 ('1943)'F"-

.st.ru. of the Problem of The Bmctan Text 0, ,^7 .L" f
Pou^cx &F. Matoan-d. The History of Engush Uw (2nd ed. 18991. Sayre. «
C Harv. L. Rev. 974 (1932). j,n-v

•>T J.Salmond, Jl-risprl-dencb 503 tilth ed.l9or)- „
•^. 0. Holmes. The Common Law ,1381). S.e generally
•>9. The Code also includes speech within the definition

\ ItC.aHl). (Tent. Draft 1972). See Hall at 175 n.30.
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product of an mdividaal's conscious desire, like sleepwalking,
not culpable." Although the current criminal code dnp<? nnfnot culpable." Although the current criminal code does not coq^S®
tain adefinition of actus reus,'" Tennessee case law recognizes tliewM
act in the narrow context developed by the Proposed Code.®

Omission to act is also carefully proscribed by the Code^^^
where there is a statutor/ or, in certain limited instances, co^^te
tractual duty to do an act that the person is physically able"^^® '̂
perform." .\lthough current Tennessee law recognizes statutory '̂--"
and contractual responsibilities," the common law duties of
firmative action'"' will no longer give rise to potential crim""
liability under the Proposed Code. .

Since Tennessee has varied possessory crimes, such as po '̂̂ J'%^
session of burglarious instruments,*" the Proposed Code uniformly' Wv
defines possession as a voluntary act where "the possessor know-'
mgly obtains or receives the thing possessed or is aware of his'

— 2^4;. r60. LaFavb at 179. See generally Model Penal Code §2.01, Comment at 121 {TeatJ^"V ^
Draft No. 41955). Naturally a person who knows he is prone to such activities as sle^-X>'
walking may incur criminal liability if he puts himself in a position where his lateral
involuntary activities may cause harm. Illinois adopted a similar definition of
quiring that it be done "voluntarily." III. A.mn. Stat. ch. 33. § 4-1 (Smiih-Hurd

In People v. Jones, 43 Ill.^d 113, 251 N.E.2d 195 (1969) defendant argued
could not be prosecuted for deviate sexual assault since his homosexuality was "mTOli
tary," in the sense that he had "no capacity to delay tension or the reliefof
he had limited control over impulses." The court held that the defendant wa8^y^_
punished for being a homosexual, rather he was being punished for his acts which the law
did not recognize as involuntary since he had limited control ofhis impulses. "

61. SeeTbw. Code. .\nn. § 39-1102 (1955) (requiring an overt act for the crime
conspiracy). See also Cline v. State, 204 Tenn. 251. 319 S.W.2d 227 (1955).

62. Duncan v. State, 26 Tenn. 148 (1846). • •
63. Criminal Code § 403 (Tent. Draft. 1972) provides:
Aperson does not commit anoffense ifhis criminal responsibility is based solely '
onan omission to perform a voluntary act unless; (1) the law defining theoffense
imposes criminal responsibility for the omission; or (2) a duty to perform the
omitted voluntary act is imposed by statute: or (3) the performance ofa volun-
tary act has been undertaken by the actor and he fails to make a reasonable ;
effort to assure that his withdrawal from action will not cause resuit{ing harm.)

See Hughes, Criminal Omissions, 67 Yale L.J. 590 (1958); Perkins, Negative Acts in'Mf'--
Criminal Law. 22 Iowa L. Rev. 659 (1937). ....

64. £.5.. Tenn. Code Ann. § 39-421 (Supp. 1972) (duty toreport tortured horses at -v'.'-'
a horse show); id. 5 39-2007 (duty of peace officers to apprehend persons possessing
gambling devices): § 39-3105 (1955) (refusal to aid officers); id. § 39-3201 (neglect of vf"..
duty of public officers); id. § 39-4401 (duty ofallegiance to state).

65. State v. Bannes, 141 Tenn. 469. 472. 212 S.W. 100, 101 (1919).
66. Robinson v. State. 42 Tenn. 181 (1865). ' •
67. Tenn. Code .Ann. § 39-908 (Supp. 1972). " '
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1 """ Possession is not technically an act or omissiono^ntroi- • • • nprp'«=;;^nlv involve ohvsical movement.
act since it does ^ j P, " ,^d»e"of pos-

What is required, howe^-er. .s t.ie subjective icno . »something most current possessory orfenses do not e-
^ure." It should be noted that the Proposed Code does not re-

ire the accused to "know the nature of tne th^ng posse^^se
bul merely that he "knows ' the item in question is under hs
^nntrol Thus, "possession ' of a narcotic may be culpable al-
,hough the possessor believes the substance to be Po^der^^d
milk The specific possessory statute involved provides whether
knowledge of the properties of the thing possessed '̂ required. For
e«mple, possession of stolen property requires that the actor
lipow the item in question was stolen maddition to knowmg he
has the item in his control.-' ui c f fV,

Since the act is an objective, observable tact, the actus reus
element of a crime, despite the above distinctions, does not nor-
mailv present any major difficulty. The only issue is whether e
accu<=ed did or failed to do the act proscribed. The law, however,
requires proof of an additional element before criminal liability
attaches—the culpable mental state of the accused when he per
formed the act. This state of mind has been variously denomi
nated scienter (guilty knowledge) or mens rea {blameworthy or
guiltv mind). Absent statements by the accused of his mental
state, proving a subjective state of mind is inherently difficult. It
is even more difficult to legislatively define subjective intention
by an objective definition. Accordingly, great care must be exer
cised in the proper selection of words since often the only distinc
tion between various degrees of an offense will be the accubed s
mental state. The most obvious example is homicide, which is

W. Criminal Code § 402 (Tent. Draft. 1972). The wording chosen isa stight variant
"( a similar section of the Mode! Penal Code;

Possession is an act, within the meaning of the section, if the possessor know
ingly procured or received the thing possessed or wasaware01 hiscontrol tnereoi
Ibr a sufficient periixl to have been able to terminate his possession.

Model PenalCode § 2.01. Comment at 123 (Tent. Draft No. -4, 1955). The Illinois Code
the same language, except it adds the word "voluntary before the word act. III.

A-vn. Stat. ch. 38. § 4-2 (Smith-Hurd 1972).

Ef!-. Tenn. Code Ann. § 39-908 (1955) (burglary tools): id. I 39-5110 (Supp.
ihre bomb material).

7(1. However, this may negate a required mens rea. SeeLaFave at 182; J. Salmond,
Ji.iuspri;de.sce 265-298 (I9th ed. 1966); G. Wiluams, Criminal Law; The General Pakt 6
' .Ind ed. 1961).

Tl. Criminal Code § 1903(2) Tent. Draft, 1972).

•ir
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punishable anywhere from a brief incarceration to the
imposition of the death penalty, depending solely on the
mind of the slayer. . --M

Statutory" and judicial writers have never been
cessful in their attempts to deal with the problem of
and interpreting the mental states required within the
of particular crimes. This has been due. in large measufe';^^
unwieldy plethora of terminology. In the current Tennessee CTi
nal code, for example, over twenty different terms are us
express the required mental state, such as feloniously,
fully," dangerously,^^ and fraudulently."' Moreover, if comti^^S
tions of terms are considered, the number may exceed a
This quagmire is not unique to Tennessee; the current Fede^"''
Criminal Code, for example, lists over sixty different
terms.'"

The reason for this diversity is that most of the present
tory crimes were derived from their common law coun
Common law crimes evolved in response to different social
cerns and at different times and, thus, the mens rea tenns^
definitions of these crimes were expressed by a variety of
Homicide, for example, must be accomplished with
burglary requires the act be done "feloniously" and ars^"^
tates a -'malicious intent." The early Americfm-^^^
which codified the common law definitions, preserved the^ig
tions between the various mens rea elements but failed
ately define their meanings.''' ' ' ''

In Tennessee, which is typical of most common law juri^^^^
tions, tbe task of interpreting the assortment of mens rea
is left to the courts. The legislature, when enacting a
normallv neglects to prescribe the parameters of a partiojli^K'

72. Tbo«. Coos. .\nn. § 39-107 (195o).

7:1. Id. .39--208.

74. /d. §39-511.

75. Id. i 39-4219. Additional examples include: Id. § 39-402 (wantonly, know^CT^^i
and willfully!: id. § 39-509 iSupp. 1972) (negligently and carelessly or malicioudy);'/j^^;\\
§ 39-604 (19.S5I (malice aforethought); j'd. § 39-801 (corruptly); I'd. § 39-1101

76. 1 Working Papers of the National Commission on Refor.m op Federal
Laws 120 (July. 1970).

77. Sa>Te. .\fen.t Rea. 45 Harv. L. Rbv. 974, 994 (1932); Turner, The Mental Ekavoi^^^i
in ('rimf< at Common Law. 6 Ca-MB. L. J. 31. 39-48 (1936).

78. LaFav-e at 192.
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rPfl element, a practice that results in confusing and contra-
f interpretations. Consequently, most mens rea terms m

2^te remain either undefined or, for those terms that have
' Ived judicial definition, are inconsistently applied. For exam-
T Statutes that contain similar mental states may be inter-
P'"d as requiring aspecific intent for one offense, yet only a
" Iral intent for another." Other offenses, such as forgery, which

non only one t;.-p€ of mens rea, may be judicially expanded
'hide other tvpes." Another common problem is that the

"Tmens rea word may have two different meanings in separate
X.rs. Thus, "malice" has been held to mean one thing for

hem and quite another for murder mthe first degree." ^ThrProposed Tennessee Criminal Code recognizes the
' of confusion to be the multitude of terms and lack of

•'orm legislative definition." In order to achieve a more worka
ble',vstera! the Code adopts only four carefully defined and con-
'i!e mental states: intentionally, knowingly, recklessly and negli-
uentlv These four> terms are applied uniformly throughouj the
Code and are accompanied by special rules of construction. The
four mental states modify the various elements ofjhe specific
criminal provisions and are hierarchically arranged.

Intentionally represents the most narrow and highest degree
nf culpability, as crimes committed "mtentionally mcur t e
.reatest penal liability. Knowingly, recklessly and negligently, m
descending order, represent proportionately lesser °
culpability. Conduct that is accomplished recklessly is thus

" 79 Slate v. Smith. U9 Tenn. 521. 105 S.W. 68 (1907); Whim Sta« irjenn.
9-1 S.W. 674 (1906); see LaFavz at 201; R. PmxiNS. The Gtuminal Uw 744 (2nd ed.

ifdlred™- frad..e„. making or alteration o, an, wHt^. to the

'.I the t'alsiiv of the Instrument and the intent to defraud.
•:i .SVe Terrell V. State. 36 Tenn. 523. 3S.W, 212 (1888). i rnd,> 6.1

See LaFave at 192; Kuh. .A Prosecutor Considers the Model Pena Code. 63
Cou-M. L. Rev. 608, 622 1196."]); Remington. The Sfental Element in Crime. .4 egis otiie1952 Wis. L. Rzv-. 644 [hereinafter cited as Remin^oni.

"The most important aspect of the [Model Penall Code is its affirmation of he
,-mralitv of an artirmation that is brilliantly supported by ,ts
"...n ..I -he elements of liab.iity and of the various modes of culpabauy to «h.^
.u>, he paid in framing the definitions of the various cr.rn.nal offers .
W.iri M Code and Beyond. 63 Colum. L. Rev. o94. o94-o9o (1963) (emphasis in
"fi«:inali. ,n--\

See Model Penal Code § 2.05(5) (Tent. Draft. No. 4. ISoo).
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TESSESSEE LAW REVIEW

deemed more rsprehensibie or '"blameworthy" than if done^
gently and invokes a greater penalty despite the similarity
physical act described by the criminal offense.

Each otfense defined in the Code is made up of as many-
three elements or parts: the conduct, circumstances 3urroun<5^
conduct, and the result of conduct.^ These elements describ^^'
various physical acts that constitute the actus reus of the offi
The four mental states are then applied to actuate or
these elements. The reason for dividing an offense into
elements is that confusion often arises in current statutes
contain one or more mental states. There is often some
about which mental description modifies which elements
definition ofa crime. The Code has alleviated part of the probl^'
by providing for separate elements with the required mental ita
set forth separately for each element.^

The first element, "conduct," concerns the nature ofthef^
scribed act. For example, false imprisonment, as defined inr*"
Code, occurs when an actor "intentionally or knowingly deta
another or intentionally or knowingly moves another .
italicized words represent the nature of defendant's condu
Thus, "conduct" is the manner in which he acts. The mei^
words preceding these terms describe the standard of mens
be applied to the accused's conduct.

Actions may also constitute false imprisonment,if
is younger than twelve and the "detention or mo^n^:is'
plished without the effective consent of the victim's
parent. . The italicized words represent the second elem^a
or "circumstances surrounding conduct," which is a situatic^
cheated by the actor that bears indirectly on his culpabili^|^^„
Thus, if the actor "knows" he does not have the required conseSW&

•>

'

or is "reckless" about whether he has acquired it or not, his
tal state satisfies the requirements of this element. These
states, although not appearing within the definition of the
cumstances" element, are supplied by the Code's rule of

85. Crimlnal Code § 107fl5)(A) (Tent. Draft. 1972).

86. "if the definition of an offense prescribes a culpable mental state but does'i^
specifv the conduct, circumstances surrounding the conduct or result of the conduct
which it applies, the (proscribed] mental state applies to each element of the
Id § See Remington at 676. •

87. CiUMiNAL Code § 1202 (Tent, Draft. 1972» (emphasis added).
88. Id. § 1202(b) (emphasis added).
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,rtion that whenever the terms of an offense do "not prescnbe^truction inci knowledge or recklessness
- culpable mental state, . . . mteni, khu «

ft^res to establish criminal responsibility. , ,
The penalty tor false imprisonment is increased if the actor

. 'Ulesslv exposes the victim to a substantial risk of serio
tZih injury or deaths- Here the italicized?hfrd element, or the "results," of the

fal -itate preceding those words is deemed to modify that"""u The resuU elemfnt does not describe how the accused acts
u^n the victim but rather the status of the victim or the degree
f his harm as a result of the accused s actions.

"''under the Code's formulation it is a simple Proced-e to
determine exactly what state of mind is necessary ^lish
labilitv. First, the type of element, either conduct circum

stances or result must be ascertained. Secondly the definition of
^he mens rea term preceding that element will indicate exactly
how the former element is to be modified. If no f

«ecified, criminality results if the accused acted intentionally,
knowingly or recklessly. Despite the ^^^^^"modTfy
and format may seem novel, the four mental stat y
the three offense elements are defined in a manner that the Loae
indicates is "familiar to Tennessee practitioners. For tbe most
nart the onlv difTerences between current interpretation and that
adopted by ihe Proposed Code is the structure and form, rather
than the substance of the mens rea concept.

A. Intention

The Proposed Tennessee Criminal Code chose the word m-
lentionallv" to represent the highest depee of culpability. Ihe
rode provides: "A person acts intentionally, or with intent, wiin
re..pect to the nature of his conduct or to a result of his conduct
when it is his conscious objective or desire to engage in e con
duct or cause the result."" This definition includes both conduct

^9. Id. § 404(c).

9(1. Id. § r202(c)i
91. Id. § 405. Cc
9'2. Id. § 405(a).

»faTes which are simili
n'ent" as a conscious

.A person acts pu:

11 Ml" the element

mment at 44.

objective, purpose, desire
i\ Code, define ••intentionally" or"with
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•ause that result. . . . '^.
See qIso Conn. Gen. Stat»
ith Hurd 19T2): N'.Y. PsN^
'iT) (1971); Comment, T^"
he Continuing L'ncert
?d Ohio Code); Comm
de. 19L'.C.L.A. L. Rev.sS'
48 Wash. L. Rzv. 1.1

Draft No. 4, 1955).
5; 9 J. WiCMORE. Evm

ngs. It may designate
ular or physical move-
t desired by the actor.
that immediate objec-
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rr^r>\& the "intent to commit a felony therein" is a specific
n, of bur-lar>-. Despite its continued viability under current

1"'̂ the specific—genera! dichotomy has been criticized by com-
*'„tors as obsolete, serving no valid function in modem cnmi-

•"f hInsoDhv " The Model Penal Code similarly maintams that
\ is "no virtue in preserving the concept of 'general intent
[ Ivis specific intent! which has been an abidmg source of

mbieuitv and of confusion in the penal laws.'
-Se modern criminal codes, like the proposed Tennessee ver-

• „ although purporting to abolish general intent and modify
The awkward concept of specific intent, may not have proper y
HWinguished the two for purposes of proof. Under prior bw, to
eublish the requisite proof of guilt, courts engaged mthe pre-
: mption that one intends the natural and probable conse^
ni.ences of his acts." Stated alternatively, the law presumes,
'nee the culpable act has been established, that the act was done
consciously and voluntarily."" Although some courts speak of the
presumption as "conclusive" of general intent '"-a majority of
furisdictions view the presumption as shifting the burden of com-
n2 forward with evidence to the accused by requinng lum to
introduce rebutting evidence.'"^ Failure to come forward with

T"The specific-general intent formulation is a"confusion of procedural concepts
D.r. No. 4, 1955,. S. O.

8Ver.l5."7rm3Mhe coun reasoned that "as men seldom
..niawful acts with .nnocent .ntentions. the law presumes 7^

n. nave been criminallv intended.- See, e.g.. Rogers v. State. 196 Tenn. 263. 2fo b.W ..d
W.lden v. State. 178 Tenn. 71. 156 S.W.id 385 (1941). S.e ai.o Stallard

<iate '>09 Tenn 13. ^ S.VV.2d 489 (1961). In Tennessee a"presumption is asubstitute
f,.r eviJence which, in the absence of direct evidence conflicting, requires as amatter of

that a certain fact conclusion be accepted or proved by the jury. Liming v. State.
Ml Tenn. 371. 381. 417 S.\V.2d 769. 773 (1967).

11)0. Justice Holmes stated that a man may be convicted of a very serious crime
hecaii-^e his actions resulted in "consequences which he neither intended nor foresaw. To

ihai he was presumed to have intended them, is merely to adopt another fi^on. and
d>iru>se the truth.- Commonwealth v. Pierce. 138 Mass. 165. 178 (1884). Se. PSBXINS at

G. WiLUAMS. CwiflSAL Uw: The General Part 89-93 (2nd ed. 1961).
li)l. "Manv writers do not use the term 'general intent" but they nevertheless

between a'speciSo mental element [and one| which is presumed from the defen-
3ani'.< voluntarv conduct." Remington at 651 n.22.

sv. ; ^ Re-enstein v. State. 165 Neb. .S65. 881. 87 N.W.2d 560. .,69-0 (1958).
11X3. 5ee. e..'.. State v. Robinson. 193 Kan. 480. 4«. 394 P.2d 48, -53 (1964): State

VDavis. 214 N.c' 787. 792. 1S.E.2d 104. 107 (1939); Johnson v. Commonwealth. 188 Va.
85;}-.54, 51 S.E.2d 15-3. 154 (1949). See generally C. McCormick. Evidence § 349. at

'•til
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such evidence permits, and in some jurisdictions, requires^^^
jury to find the presence of the requisite general intent.

When a crime requires proof of a specific intent, howeW®
courts have generally held these presumptions inappUcable^^^^S
require agreater production of evidence by the state to supnor^^M
jury finding of intent.'" In Liming u. State,"^ for example
Tennessee court adonted thp V1PW rhat cnor'ifi/-.lennessee court adopted the view that specific intent
proven by independent e\-idence and cannot be presumed
the commission of the unlas<,ful act itself.'"" Otherwise "a def^^^B
dant [would be deprived] of his presumption of
cence. . . Since the state is not aided by apresumptioii^^S
intent simply because the unlawful act is proven, courts general^^W
allow a jury to infer specific intent from circumstantial
dence,'"" such as the acts, words, or conduct of the accused,'®*
IS a practical approach since "intent can rarely be shown
rect proof. . . Unforttinately, language allowing an infer^^^B
to be based on circumstantial evidence is frequently couch '̂ ''
terms of a presumption, and the burden of going forward with®
evidence may be allowed to shift to the accused upon
showing of an unlawful act. In this context, the distincti<^^?
tween proving a general intent and a specific intent is bli^
For example, in the recent Tennessee case of Hall
which defendant was indicted for burglary, the sofe
appeal was that the accused did not have the requisite inten^

829 {2nd ed. 1972) (hereinafter cii«d as McCormicx|.
m. In Holland V. United States. 348 U.S. 12 (1954) defendants were convicte^of^^^.

willful attempt to evade their income taxes. The court adopted the view that
invtilves a specific intent which must be proven by independent evidence and whicif^
canndt he inferred from the mere understatement of income."" Id. at 139 See State ^
Higgen. -iST .Minn. 46. 52. 99 N.W.2d 902 .1959):

Like ever>- other essential element of the crime, specific intent must be estabi'^^
, ished beyond reasonable doubt or be reasonably deductible from the evidence.-/

It may not rest on a presumption. ' •-

^ "»n>> P~Pte N«l. 40Cal.
ndlo) CS'lOl- But see Kirkendail v. State, 152 Neb. 691, 42 iN.W.2d 374^^

10.5. 220 Tenn. 371. 417 S.W.2d T69 (1967).
106. Id. at 380. 417 S.W.2d at 773.

ac ,,11^-Q S.W.2d at 774. See Marie v. State. 204 Tenn. 197. 319 S.W.^ (I "on).

lOa. Patterson v. State. 475 S,W.2d 201. 203 (Tenn. Crim. App. 1971). .j.,.
109. 5ee. e-g.. Gibbs v. Commonwealth. 273 S.W.2d 583. 584 (Kv. 1954): Dawk^

V. LommonweaUh. 186 Va. 55, 61. 41 S.E.2d 500. 503 (1947), ' •«: '
110. Hall V. State. 490 S.W.2d 4S.5. 496'Tenn 1973) .
111. 490 S.W 2g 495 iTenn. 1973.
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, ,Hat burglar,- requires. The Tennessee Supreme Court held
the absence of an acceptable excuse . . . the i^en' 'o

'••"'l mav be inferred from che breaking and enter.ng ot abuilding
•" u nn tains things of value or from the attempt to do so. -
••''f rlhe court indicated that the jury "may" infer the m-
•^"Xhe requirement of an "acceptable excuse" clearly shifts the' „f going forward with the evidence to the accused to dis-
''" .rim^nal intent bv an alibi or justification. This procedure,

hed in terms of ajurv instruction, has been held, in at least'̂ "'"ur^^d^ction,"' to be violative of due process and the Lnited
Supreme Court has given at least tacit approval to this

'''•"tn"additional problem is the standard of pursuasion which
; be met before ajury can infer the requisite mtent from the

fJts Until recently it was not clear whether amere proba-
»'»" ™

uUimate guilt was proven "beyond areasonable doubt. The
— . -qc see United States v. Melton, 14 Crim. L. Rep- 2050 (D.C. Cir.

.973). The tnal court in that

and

-Kt... to support aWlary 's_i ^ g gg. ^here the

.„h '.nowledse ;hat was sulBdent to enable the

.,M, .he. the inference —

r;;:Viud;: L™ui::dt?e;„ces .ay -properw be en.phasued by .eans of aJun-
mstrjction Id. at 84a n.ll Commenos.

!'«• Ad^i^s^ wih. 2d .es. p..d m B. .e
V, state. 272 Sc. 2d 137 iFla. 1973): People v. U.etta. 30 N.V.2d 68. 281

S K.-Ja 157, 330 N.Y.S.2d 351 (1972). , o-ti,-
lU Johnsonv Bennett. 393 U.S. 253 (1968). Liming v. state. 220 Tenn. 3.1. 41,

^W2ci':K9 (1987>. properiv recognizes a similar constitutional .muatinn
•..r.. hu, „nce Hall v. State. 490 S.W,2d 495 (Tann. 19731. .s a^ubsequent deus.on.

rUa 1 im,na nrssiion ^e? McCormicx ^ o41. at »U1.T..\\ mcicate a retreat .rom tne Lifning pc&.n^u.

li.i. .See McCob-VUCX 3 341.
['#•
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United States Supreme Court held, in In re Winship,^ '̂ thaP
due process clause "protects the accused against convictioj-
cept upon proofbeyond a reasonable doubt of everyfact ceci ^
to constitute the crime with which he is charged.""' Since
of intent is a necessary fact or element, it would appear
absent other evidence, specific intent can be inferred only
the known facts can be said to establish the inferred intent®
yond a "reasonable doubt." Any lesser standard would
be unconstitutional.

Although the problems of shifting the burden of
ward with the evidence through the use of presumptions
reasonable doubt standard are separate issues, they are

Both the right of the defendant to trial by jury and his
have the prosecution prove each element of the offense beyS^^^^^S
a reasonable doubt are constitutionally protected. Arule't^^S^^
shift(s) the burden of producing evidence with regard to ah'el^
ment ofche offense so as to require the jury to find againstiM
defendant in the absence of rebutting evidence or that regiuy^^^p
that the defendant persuade the jury of the nonexistence pf^
an elejcnent would violate both these rights.'"

While part of the current misunderstanding <^,pr^
and burdens is attributable to "loose termuioIoj^^iS®
courts and legislatures,'̂ the confusion could also be attnli^
to the general-specific intent dichotomy. The Model Periy
abrogates the distinction'̂ '̂ and two other jurisdiction!
adopted its approach.'" While the Tennessee version

—
116. 397 U.S. .-558'1970). • • :
117. /d. at 364. •-

?w

.SIP
mmmm
MSm

116. 397 U.S. .-558'1970). • •
117. /d. at 364. •-

118. Although "(al simple instruction that the jury will acquit if
reasonable doubt of the defendant's ^iit ... is ordinarily sufficient . . i
in.ctructinn may now be required for each element ofcrimes consisting ofseveral
McCormick § 341. at 799. See Barnes v. United States. 412 U.S. 837 (1973).

119. McCormicx § .346 at 831.
120. Id. at 829.

121. Modbl Penal Code § 2.02, Comment at 128 (Tent Draft No. 4. 1955);
122. The Proposed Washington and Ohio Criminal Codes have been similariy :

preted. Probably the closest equivalent in Washington law to the new definiti«
intenil i.c the rather imprecise phrase 'specific intent" which seems similar in eflfectiiotl^^ '̂s^-v''
new term." Rev. Wash. Code Asa. § 9.A..08.020. Comment (1972) reprinted in
at 161 n..'i9. See Proposed Ohio Code at .36.3-78. Other modem codes apparently
is.eue. For example, the New York Code summarily dispenses with an ezXeaded
Won. -Intentionaiiy ... and -k-nowingly" ... are familiar concepts, and tbe
detinKinn.^i thereof are largely self-explanatory," N.Y. Penal Law 5 15.05,
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(irafted. it was suggested that the use of the word "intent" as
denned by the Proposed Code be "limited to conscious objective
or purpose toaccomplish a described result, asdistinguished from
the 'general intent' which often has been used to describe also a
presumption of culpability. . . For some reason this lan-
guase, found in the comments to a similar Illinois provision,'̂ *

not appear in the final draft of the Proposed Code; rather,
no position is taken at all. There is no indication why the Pro
posed Code is silent on the general-specific intent issue but the
drafters may have concluded that other sections of the Proposed
Code effectively deal with the problem.

It is fair to say that the Proposed Code treats some of the
constitutional issues raised by the above discussion. Initially, the
Code provides that the actus reus of an offense and the culpable
mental states, as well as the negation of various defenses, must
each be proved beyond a reasonable doubt.'" This provision codi
fies the holding of In re Winship. The Proposed Code then deals
with the issue of presumptions and defenses by dividing these
concepts into four categories, each having its own rules as to the
quantum of evidence a party miist offer to raise and rebut them,
as well as the party on whom rests the initial burden of coming
forward with the evidence. The first category deals with those
penal provisions which contain "exceptions" to a finding of crimi
nality. and requires the state to prove beyond a reasonable doubt

•J iMcKinney 1967); see In re Taylor. 62 Misc. 2d 529. 309 N'.Y.S.2d 368 <Fam. Cl. 1970).
Srt aiw Comment, Irtsanicy. Incoxication, and Diminished Capacity Under the Proposed
Calif'irriia Criminal C:)de. 19 U.C.L..^. L. Rev. 550, 576-84 (1972). But see Conn. Gen.
Stat, Ann. ; 53a-5. Comment at 9 (1972):

.S'or does [the requirement of a mental state) change the rule that intent may
be inferred from conduct and that one is presumed to Intend the natural and
neces.sary consequences of his act.

Cm. Rev. Stat. § 41.360(3) (1971):
IThat] a person intends the ordinary consequences of his voluntary act is a
disputable presumption.
123. 1 Law Revision Comvassign, State or Tennessee, Work Document: The Law

orCwMes 51 (Dec. 197i).
l-'4. III. .\nn. Stat. ch. 38, § 4-3. Comment at 256 (Smith-Hurd 1972).
125. Criminal Code § 201(a) (Tent. Draft 1972):

No person may be convicted of an offense unless each of the following is
priived beyond a reasonable doubt:

(11 the conduct, circumstances surrounding the conduct, or result of his
nmduci described in the definition of the offense; and

<2i the culpable mental state required: ...
126, 397 U.S. .358 (1970).
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ntion are some evidence of the presumed fact."'=' The
dCode recognizes the constitutional limitations imposedpn,posed States'" and UnUed States a

' n-' requiring arational connection between the fact proved
'•TL uUmateict to be presumed. The presumption section,3nd the ult - 3comprehensive list of presumptions,
however doe. defined in the Pro-

r^de ml'̂ be proven solely through use of the presump-
^ commission of the criminal act is sufficient in iself to
""" Pthe requisite intent. This is an unsatisfactory result, and
'T'prooosed Code should be amended to preclude this Po^siM-rrsubmitted that to achieve clarity, the proposed Code

' orate in its comments the suggested explanation of intent
found in the comments to the Illinois code."-

B. Knowledge

\lo.t crimes in the Proposed Code that require ^ act to be
mmitted "intentionally" also require an element of knowledge
U ^rt nf the actor The term "knowingly' connotes ashghtly

toJer'level of culpability and thus allows abroader base of crimi
nal liability. The Code provides:

^person acts knowingly, or with knowledge, respect to h^s
conduct or to circumstances

aware of the nature of his conduct or that t -esnect
exist. .X person acts knowingly, or with knowledge P
to a result of his conduct when he is aware that his con
practically certain to cause the result.'"
In this definition all three elements of an offense are present

but each is treated somewhat differently.
,are of conduct" simply requires the actor to be ^ware ot the
nnture" of his conduct. This formulation is similar to the ntent
standard of a conscious objective or desire. Both de ni
quire asubjective mental state which, takensame meaning as "intent" under current usage. As to circum-

; ly Id. ii 20oc2).

:4". :?9.i U,S, 6 (1969).

:41. :l.SO L",S. 63 (1965).

; rj .^Vp text accompanying note 123supra.
U.i. CwMiNAi, Code § 405(bi (Tent. Draft. I9i2).
U4. Erby V. State, 181 Tenn. 647. 653. 184 S.W.2d 14. 16 (1944) ( lklno»mgly.
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stances surrounding conduct," a person acts with "knowle( '̂
when he is aware that the circumstances exist. This awaren^||_^
similar to the current Tennessee definition which
"knowingly" is that "state of mind wherein the person cha^^^^S
was in possession of facts under which he was aware he could
lawfully do the act whereof he was charged. . .

The Proposed Code states that a person acts knowingly ^
a result of his conduct, when he "is aware that his conduct
practically certain to cause the result."'̂ * The phrase "practical^
certain" should be compared to the Model Penal Code distincti^

* fr >

of the Proposed Code because

to require absolute certainty [which the M.P.C. implies]
seem to narrow the scope of 'knowledge' unnecessarily, and to
leave a gap in the range of culpability; a high degreeof probabil-
ity that acertain result will occur could hardly be distin^ished -
logically from a complete certainty of the result, in fixing the
criminal liability, and in many cases proof of complete certainty
would be impossible.'" .

Despite critical comments concerning the Model
Code's definition of "knowingly,"'" the modem codes of
jurisdictions have followed its basic pattern. A few
ever, define knowingly in terms of "natiire of conduct'̂ lang^^^^^
cumstances surrounding conduct" and exclude the "results.'̂ oC!^
conduct" element.'̂ The New York Code, for example, considera^^fe^
the distinction between "knows" and "intends" to be highly tecH-

when applied to an act or thing done, imports(s] knowledge of the act or thicg so.,
done. . .

l4o. Smith V. Smith. 119 Tenn. 521, 525. 105 S.W. 68, 69 (190TK ''

146. Criminal Code § 405(b) (Tent. Draft. 1972).
147. Model P»al Code § 2.02(a)(b)(2) (Tent. Draft No. 4, 1955).

148. 1 Law Revision Commission, State op Thwessee, Work Document: The Law
OP Crimes 51 (Dec. 1971). •

149. Perkins at 779. But see LaFave at 198.

1.50. Conn. Gen, Stat. Ann. § 53(a)(93)(12) (1972):

A personacts 'knowingly' with respect to conductor to a circumstance described
bv a statute defining an offense when he is aware that his conduct is of such a ; /
nature or that such circumsrances exist.

Ore. Rev. Stat. § 161.08.5(8)(1971): ". . .[aj person acts with an awareness that hia,
conduct i.c of a nature so described or that a circumstance . . . exists." '

N.Y. Pen.u. Law | 15.02(2) (McKinney 1967); ". . . when he is aware . . . that such
circum.«itances exist."

vv:^M
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nical and semantic and does not employ the word "knowingly"
in defining result offenses. Thus, in New York, "[mjurder, of the
ctimmon law variety ... is committed intentionally or not at
all."'"' The drafters of the Proposed Tennessee Code admit the
distinction is immaterial for many offenses, but offer an example
to show why it was retained. Murder, in the Tennessee version,
IS defined as an intentional or knowing killing of another. Under
(hi.< definition, "the owner who burns down his apartment build-
;n<j to collect the insurance doesn't desire [intend] the death of
hi.s tenants, but he is practically certain [knows] it will occur."'"
This is not to say that similar activity in New York would not be
equally culpable. Rather, under New York's definition, the ac
tions are proscribed by giving "intent" a broader interpretation.
This also illustrates that, although there are variations between
the modem codes, the majority of distinctions are definitional
rather than substantive.

C. Recklessness

The third level of culpability is recklessness, which, like the
two preceeding terms, requires a subjective standard to establish
criminal responsibility. Since under current Tennessee law reck
lessness has often been confused with "negligence," the Proposed
Code makes a clear distinction between the two:

A person acts recklessly, or is reckless, with respect to circum-
.iiances surrounding his conduct or the result of his conduct
when he is aware of but consciously disregards a substantial and
unjustifiable risk that the circumstances exist or the result will
occur. The risk must be of such a nature and degree that its
disregard constitutes a gross deviation from the standard of care
that an ordinary person would exercise under all the circum
stances as viewed from the actor's standpoint.'"

I-il. N.Y. PENAt Code § 15.05, Comment at 22 (McKinney 1967) (emphasis in
•riKinali.

IVJ. Criminal Code § 405. Comment at 45 (Tent. Draft. 1972). Illinois similarly
the distinction between acting intentionally and knowingly to the results of con-

I'jrt III. Ann. Stat. ch. 38. I 4-5<b)(Smith-Hurd 1972).
• C-ii-MiNAL Code 3 40o(c) (Tent. Draft. 1972). See the following comparative

♦»r..:a!ion .n the Model P^nal Code § •2.02(aiici (Proposed Off. Draft. 1962);
Aperv)R acts recklessly , . . when he consciously disrszards 3 iubsrantiai and
jnjust.fiable r;sk that the material alement exists or *ill result from 'he con
duct The risk must be of such a nature and degree that, considering the nature
and purpo.se of the actor's conduct and the circumstances known to him. its
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Recklessness requires that the actor consciously ignore a'S
that he has created. It is not required that he "intenda^^^t
dangerous event or "knows" that it is practically certain to
Rather the action, to be reckless, must involve a "consciotS^
indifference as to whether certain circumstances exist or a
will occur.In "negligent" conduct, however, the actor
actually "conscious" of the created risk. These distinctions"!^^^^
be illustrated by the series of events that must occur before^
actor's conduct is deemed reckless. Initially, there must be
that a proscribed event will happen. Assume that a driverof
pulls into the wrong lane in heavy traffic but no
vehicles are immediately visible to him. If he remains
enough a result will probably occur, namely, a collision
oncoming car. The danger, however, is one of probability
than certainty since he does not see any cars in the oncomiiJ;'̂ |̂ ||̂
lane. If he did see other cars, but proceeded anyway, then,
result would be intended or there would be a practical certaiii^^fel
of a collision occuring; and his action would not be termed
under the Code's formulation. The risk, moreover, must
stantial'̂ " and unjustifiable. For example, if the driver was'trym^F

disregard involves a gro^ deviatioD from the standard ofconduct
abiding person would observe in the actor's situation.

Rev. Wash. Crim. Code § 9A.08.020{2)(c) (1972). in Comment. A Hornbook
48 Wash. L. Rev. 149, 162 n.69 (1972); '

A person is reckless or acts recklessly when he knows of and consciously diarc
jjards a substantial and unjustifiable risk (i) that the result described by a
statute defining an offense may orcur. or (ii) that a circumstance describedty
a statute defining an offense exists, and when the disregard'of such risk conati-
tutes a gross deviation from the standard of conduct that a reasonable person
would exercise in that situation. •

Pniposed Ohio Code at 38o n.lSti: '
A person acts recklessly whenwi:h heedless indifference to the consequences
di.sregards a substantial risk that his conduct may cause a ceruin result oc
be of a certain nature. .A person is reckless with respect to circumstances when
with heedless indifference to the consequences he disregards a substantial riak
that such circumstances mav exist.

See also Cons. Gen. Stat. .Ann. § .53-a-3(13) (1972): N.Y. Penal Uw 515.05^®®
(McKinney 1967); Ore. Rev, Stat. § 161.085(9) (1971). -

154. Cwminal Code I 405(c). Comment at 45 (Tent. Draft. 1972).
Ino. "Thus it has been suggested that if there were 1000 pistols on a table,

unloaded but one. and if A. knowing this, should pick one at random and fireat B,
him. -A's conduct in creating the risk of death, though the risk is very slight (onetenthotIt®

would be unreasonable, in view of its complete lackofsocial utility," LaFavb at 211^
The Model Penal Code § 2.02. Comment at 125 (Te.nt. DaAfT No. 9 1955) provito
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fo take his sick child to a hospital, the risk taken might bejustifi-
hie under the circumstances. Thus, determining whether the
<k taken is substantial or justifiable is nothing more than a

value judgment to be made by a jury. The definition also requires
that the actor be "aware" of the risk he has created and "con-
. -Quslv" disregard that risk. This is a highly subjective element

uiring actual knowledge by the actor that his conduct does
create a risk of harm. It is not enough that he should have known
of the risk: he must in fact know that he is ignoring it. This
distinction is the crux of criminal recklessness.'"

Once the subjective elements are established, the jury must
determine if disregarding the risk constituted a "gross deviation
from the standard of care that an ordinary person would exer
cise. . • objective standard determines, in the final
analysis, the actor's culpability. The drafters of the Proposed
Code state that although this procedure and the terms used to
deiine reckless conduct are admittedly vague, they are "intended
only to focus on the judgmental factors thefact-finder must weigh
in deciding whether a person's disregard of. . .a risk was serious
enough to merit the condemnation of the criminal law."'^

Current Tennessee law does not have a similar definition pf
criminal recklessness. Although the term is certainly recognized,
the interpretation it has received makes it indistinguishable from
criminal negligence and will therefore be discussed within the
context of that term. It is important to note, however, that the
Proposed Code, by its separate definition, attempts to divide
reckless and negligent conduct into two distinct levels of criminal
liability

Hurt V, State, 184 Tenn. 608. 201 S.W,2d 988 (1947).
!o6. LaFave at 211; Perkins at 761; G. Wdxia-ms, Criminal Law: The General Part
<2d ed. 1961).

1-57. Criminal Code § 405(c) (Tent. Draft, 1972).

1-^S. !d.. Comment at 46. The Model Penal Code's definition of recklessness is simi-

:sf:-

•:5ji.^r./';y:.-;'_-_ '̂;-"''

"n;,

.••I.

1

f J

i
•3'--V

v •••" •-

- a" '

;-v-7

'v ' •**

-

f:p-
>5

•••I-'
i-i:

<vV.

V'i T

I-, nn

;s- .

i;-/'

i

m
tV.-.'

II
r>;^

f r.-v

a r-

.r?
:v^-y4

11
K-M

V

C-

-r-;,



TES.WESSEE LAW REV

Criminal Nesii

-:i»;
negli- '

With respect to the lowest level of crii
negligence, the Proposed Code provides:

:inal iiabuii

A person acts with criminal negligence, or is criniinaliv negli-
^ • t- . • . j- u- 'aT '-.^HP-gent. with respect to circumstances surrounding his conduct or

the result of his conduct when he ought to be aware of a substan-
gent, with respect to c umstances surrounding his co

tial and unjustmable risk that the circumstances exist or the
results will occur. The risk must be of such a nature and degree
chat the failure to perceive it constitutes a gross deviation from
the standard of care that an ordinary person would exercise
under all the circumstances as viewed from the actor's stand-

The italicized words in the above definition represent the slight '^K
but important distinction from the more subjective concept
recklessness. The words "ought to be" and ''failure to perceive"4l^^S-'
indicate that negligence is an objective standard.'®" f
speaking, negligence is not a true mens rea term at all because.it
is concerned with the absence rather than the presence of a
ble state of mind. The other three mental states all require
subjective awareness on the part of the actor, negligence does

The negligent failure to perceive a risk is what creates
nal liability, when such lack of awareness constitut^.^:^\^^^^^^^^
deviation" from an ordinary standard of care. This is
with the Tennessee view that "the kind of negligence required
impose criminal liability must be of a higher degree than is re-
quired to establish negligence upon a mere civil issue."'*' Unfor- /J-
tunately, various adjectives have been used to describe the
"higher degree" such as "gross," "wanton," "reckless" and
"culpable."'" The danger of using these adjectives to connote
negligence is that courts often fail to make a clear distinction jjMISL-I

159. CBixfiNAL Code § 405(d) (Tent. Draft, 1972) (eiti
tive legislation see Conn. Gen. Stat. Ann. | .53a-3(14) (197^
(McKinney 1967); Ore. Rev. Stat. § 161.085(10) (1972).

160. See generally G. Williams, Criminal Law 99 '

•2 Duke Bar J. 55 (1951); Moreland. .4 Rationale for Crimi!

185 Tenn. 271, 206 S.W.2(
.W,2d 225

S.\V.2d 499 (19r Tenn. 7. 285 S.W
162. Trentham v. State, 185 Tenn. 271, 206 S.W.2d 291

isis added). For compara-
'J.Y. Penal Law § 15.05(4)

53); Perkins at 752; Hall,
V. 63 CoLUM L. Rev. 632

Negligence. 32 k1l.J. 1
226 (1932); s^eTrentham

State, 164 Tenn. 440, 51 •
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between negligent conduct and reckless conduct. The former
term requires that the actor should have knoicn of the risk, the
iaiier that he does know.'"

Tennessee's reckless driving statute, for example, is defined
3^ a "willful or wanton disregard for the safety of persons or
nroperty."'"^ Jury instructions for this offense contain anexplana-
lion of the words "willful or wanton disregard" to define the level
of culpability. As an example, one such instruction explains;

To constitute willful disregard there must be a designed pur
pose. an intent to do the wrong, while to constitute wanton
disregard the party doing the act or failing to act, must be
conscious ofhis conduct, and though having no intent to injure,
must be conscious, from his knowledge of surrounding circum
stances and existing conditions, that his conduct will naturally
or probably result in injury.'"

This definition ofrecklessness coincides with the Proposed Code's
definition of recklessness. Unfortunately, Tennessee appellate
courts have expanded the interpretation to include criminal neg
ligence. The leading case of Cordell v. State'" farther defines
reckless driving as an actor's creation of a hazard either "con
sciously [recklessly] or under circumstance's which would charge
a reasonabl[y] prudent person with appreciation of the fact and
the anticipation of consequences injurious or fatal to others."'"
The latter part of the definition thus proscribes negligent conduct
since the court would impute "awareness" to the actor. Appar
ently. noone has challenged the statute on the basis that convic
tions grounded on criminal negligence may, in fact, provide a
broader level of culpability than intended by the legislature.

Aside from reckless driving, criminal negligence has been
important in defining involuntary manslaughter, which must re
sult from the performance of an "unlawful act [malum in se],

.St-e RestatE-ment op Torts § 12 (1934) for the tort distinction between "reason
!i' kn'iw" and "should know,"

164. Tenn. Code Ann.§ 59-858 (1955).
16.5. W. Smith, Tennessee Jl-ry Instructions: Criminal No. 36-3, at 182 (1965).

paraphrasing Smith v. State, 119 Tenn. 521. 105 S.W.68 (1907) (for willful) and Lsar>' v.
IT2 Tenn. :i05. 315. 112S.W.2d 7. lO (1938) (for wanton). See Barkley v. Slate, 165

Tfr.n U)9. 54 5.W.2d 944 11932).

-209 Tenn. 219. 3-52 S.W,2d 234 (1961).
I'JT. !d. at 220. 552 S.W.2d at 234. See also Potter v. State, 174 Tenn. 118, 124

'V 2d 2:'2 '19391.
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or a lawful act in an unlawful manner [malum prohibituml.'P
In both aspects ofthe definition, a court must find criminal ne^p
gence to convict. Courts tend, however, to utilize greater
in explaining or finding negligence in actions which are
prohibitum,""* because the mere violation of a statute "will
sustain a conviction of manslaughter when it appears
killing was not the natural or probable result of the unlawfii'̂ ^^^R':
acts."'"" The current distinction between malum prohibitum
malum in se appears to be rather artificial and arbitrary,
the Proposed Code these terms are deemed unnecessary
abolished, leaving but one uniform definition of
homicide.'*'

The Proposed Code will presumably retain the current
that the contributory negligence of a victim is not a defense
criminal prosecution for negligent behavior.'" This rule is deriv^|t¥fe#|
from the Tennessee tort concept which provides that contributdS^^fejt
negligence is not a bar to recovery where the defendant is
of gross or wanton negligence.'*^

Although criminal negligence is a basis for penal liability;
almost all jurisdictions there has been some recent debate,.^Wi
whether it should be proscribed by criminal sanctions in addl^^
to any possible civil remedy."^ Although one of the
tives of criminal law is to deter certain behavior,*?
doubt that a statute based on nonconscious behavior will 4?^^
people from acting negligently. By definition, the actor
aware that he is violating any law. However, the mere existenc^J
of a crime based on objective fault may cause people to thin^^
about the consequences of their actions before they act,

168. CRmiNAL Code § 1103. Comment at 170 (Tent. Draft. 1972): see Tknn. Code^®
Ann. § 39-2409 (1955); Roe v. State, 210 Tenn. 282. 358 S.W.2d 308 (1962); Nelson
Slate. 6.5 Tenn. 418 (1873); see also Lee v. State, 41 Tenn. 62 (1860).

169. Keller v. State. 155 Tenn. 633, 299 S.W. 803 (1927); Holder v. State. 152 Teiuii'̂
390. 277 S.W. 900 (1925).

170. Hiller v. State. 164 Tenn. 388. 392. 50 S.W.2d 225. 227 (1932). ,^
171. Criminal Code § 1104 (Tent. Draft. 1972).

172. Fuston v. State. 215 Tenn. 401. 386 S.W.2d 523 (1965): Barr v. Charley, 2lS.
Tenn. 44.5. 387 S.W.2d 614 (1964); Lauterbach v. State, 132 Tenn. 603, 179 S.W. 13l(_^
(19151.

173. Stinson v. Daniel. 220 Tenn. 70. 414 S.W,2d 7 (1967). . "
174. H.\ll at 137; LaFave at 211. For the British view, see G. Wilua-MS,The MByTAL'.'̂ vS

Element Ln Crime 54 (1964).
17.5, LaFave at 22.
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therefore, may tend to reduce dangerous conduct.''* The Model
Penal Code similarly takes the position that negligence "cannot
be wholly rejected as a ground for culpability . . . though we
a<Tree that... it often will be right to differentiate such conduct
for the purposes of sentence."'"

The drafters of the Proposed Tennessee Criminal Code, in
adopting the Model Penal Code position, have created very few
offenses based on negligence because of a "traditional reluctance
10 brand even grossly negligent conduct as criminal."'"* The prin
cipal crimes involving this mental state are: negligent homi
cide.'" negligent failure to obtain a firearm permit;'"" or, when
dispensing drugs to a minor, negligence in ascertaining the
minor's age."" Conversely, the Code specifically precludes pro
scribing negligent destruction of property and allows only a civil
recovery.

rV. Conclusion

Like an aging dinosaur, the current substantive criminal sys
tem has not evolved with time. Rather, the antfquated criminal
provisions have been augmented by additional laws, layered on
top of the old, which compound and enhance the confusion.
Viewed out of context with other statutes, an individual law may
not. perhaps, seem in need of revision. The criminal code, how
ever. seen as a whole, appears to be too cumbersome and is ripe
for reform.

The alterations suggested by the Proposed Tennessee Crimi
nal Code represent significant advancements over current law.
The individual criminal provisions have been reworded to pro
scribe similar conduct as under the earlier code, but the terms
selected are designed to convey a clearer meaning than Black-
stonian verbiage. In addition, uniform rules of construction are

176. Id.-at 216: 5ee G. Williams, Criminal Law 99 (1953), where it is said that the
"threat nf punishment for neglfgence must.pass him by. for he does not realize that it has
ht*n addressed to him." af.so Hall. Segligent Behauior Should be Excluded from
I'rnal I.iability. 63 CoLUM. L. Rev. 632 (1963).

. 177, Model Penal Code § 2.02. Comment at 127 (Tent. E>rafi,No. 4. 1955).
i"^. Criminal Code § 404. Comment at 42 'Tent. Draft. 1972).
179;. 'Id. § lt()4.

- . !><(). W. § 27')4ia)(:i). • . ' ' - • T-'""
/d; § 2904(cl(2)i.\). ' ."i '

. P^2. Id. Ch. 16. Comment at 221. ' •

-fv
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abrogates unccdif.ed common law crimes. This Provision
have gone too far, however, and inadvertently abolished
tempt power as well. Fair warning should also operate
somewhat the application of the rule of liberal constructiSK-ll^^W
penal statutes. Adoption of the liberal construction rule
noc operate as too drastic a change since courts have recenilj^l^^fi-:
tended to adopt a more liberal formulation on theii,
initiative. '

The above general interpretive provisions create
changes in the law. The culpability sections, while
mnrp pYtpnsivp in thp <5rone of revision, function nrinrinnlU'i-riiM^^M^jiimore extensive in the

delineate the required
scope of revision, function prii^cipaliy -^^J^ffi^-
mental states necessary to establish

cial misunderstanding and legislat
nal liability. This area, which has been subject to the °^ost
cial misunderstanding and legislative laxity, represents the'T^ilfliifl
mar>' shortcomings of the current criminal law. The
Code quite properly recognizes the principal cause of the
to be the multitude and variation of mens rea terminologyy^^^^^^^K

The Proposed Code ameliorates this fragmentation
fusion by adopting only four well defined mens rea
one hand, this procedure creates a closed systemone hand, this procedure creates a closed system
mental state for any particular crime can be immediately'
tained and explained in very precise terms. This is a lau^abJei^^^B
result, since consistency and uniformity of interpretation
the inherent goal of the Code. However, by adopting this
tured format, the Code has possibly acquired a pitfall that
not exist under the prior "free form" jumble of statutes.
criminal provision in the Proposed Code rests upon one or
of the four mental states which, in the final analysis, define
scope of criminal liability. The definitions given these four
tal states are, therefore, inextricably intertwined with the defihi-^^feS|::j
tions of the specific offenses. The caveat is obvious: a change,
the wording or interpretation of a particular mental state affectsl^^^fe-^
ever\' statute that this mental state modifies.'" In the case

; .
——

IS:3, case in point would be Ohio's Proposed Criminal Code. As originally :
the culpability provisions were not unlike those adopted by the Tennessee Law Revision
Committee. L'nfortunately. the definitions of the four mental states were legislatively•
ai:e:^d. with the result being an overcri.ninalization of culpable conduct. For
.nder Ohio f.r.ula:io„, ord.„a:. .a. be suffi.en. es,abU,b

I#
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fennessee Law Revisiffltt-^:
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.. ntent" or "knowledge," this could constitute three fourths of
r. Code Thus no longer will acourt be as free to interpret the
It^l state of an offense in avacuum. The mens rea of negligent

Tm cide must be the same, despite the vast distmction mphysi-
arf as the negligent failure to register a firearm.
The terminology- that has been selected to define the four

nt;,! states is obviously of paramount importance. The drafters
Tve chosen ablv their recommended terms from several junsdic-

,nd the .\merioan Law Lnstitute."" .•>^ to the wording of
!he"e definitions, no alteration is suggested or advised. The ex-olanatorv comments, however, are less than adequate; it must be
made clear that the definitions are inviolate In addition, the
Code should provide greater explanation as to the method of proof

TTppea^s^That not all of Tennessee's criminal laws will be
found wUhin the Proposed Criminal Code. Certam laws with
nenal sanctions will still exist in other chapters of the Tennessee
Code even after the Proposed Code becomes law. These laws will
=,m manifest the problems associated with their counterpart m
he current criminal code. Perhaps at some future date these tos

will be altered to conform to those present mthe Proposed Crimi-
T^e't^ansition from the current law to the new format

adopted bv the Proposed Code will not be without some cost. The
bench and bar may encounter some difficulty madjusting
Code's new "svstems" approach. In addition, the inevitable omis
sions and ambiguities of the Code itself will become evident

homidde. where, before, gross negligence waa required. The Ohio example serves to
„lusir.te the far-reaching and unsatisfactory effect that any
tal state definitions will have on the entire code. S« Proposed Ohio Code at 393.

IfM The terms used to express mens rea in modem codes, such as the proposed
l>nne.;ee version, have been criticized, as nothing more than
Kuh .4 rro^ecutor Considers the Model Penal Code. 63 COLt.-M. L. R^. 608. a%3). _

l.^.T \fter the enactment of the Proposed Code, the existence of the non-Code cnmi-
n.l law. mav present some problems. For example, will the rule of liberal construcuon
applv 10 the non-Code laws" If it does, astatute may be susceptible to abroader inierpre-
taiiun than intended by the legislature. Agreater problem will exist with respect to those
Ma.ute. which do not contain astated mens rea. Will the Code s rule of applying the four
new men. rea terms be applicable to the non-code laws- Despite the fact that it may create
adual ..vstem of criminal laws, it is suggested thai the old interpretation remain for t^
n.,n.r.<ie statutes to avoid confusion. Although the vast majority of criminal laws wUl be
inund in the Pn^p.«ed Code, the Code should delineate its applicability to the remaining
criminal provisions.
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through practical usage. Despite these initial problems,
the net result of the Proposed Cede should be a fairer and
efficient judicial process which will serve as a model for other'̂ ^
jurisdictions to follow.

David Louis Raysin^^
""'"W
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